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	GUIDANCE RE CASUAL STAFF


1. INTRODUCTION 
The purpose of this guidance is to help schools to understand if they are employing casual staff appropriately or should be considering making part-time appointments.

Schools have always relied upon a variety of different options in order to deliver their services to the community. Whilst services have predominantly been delivered by a traditional workforce of full-time and part-time permanent employees it is becoming increasingly common to also rely upon a variety of other sources of staffing. 

These engagements are usually made in order to:

( deliver temporary or intermittent services as and when required; or

( prevent the disruption of permanent services by covering staff absences (e.g. sickness or maternity ); or 
( provide additional support to meet fluctuating demand; or 
( meet the needs of a particular project; or 
( to clear backlogs.

Please remember that in certain circumstances the nature of the relationship can change. 

2. CONTEXT

When Croydon made the decision to cease to maintain a central pool of casual workers for use by schools most schools began to engage and use a pool of their own “casual workers”. These workers were prepared to accept work at short notice, had undergone the necessary disclosure checks, had demonstrated that they had the necessary skills for the job and were prepared to work on an irregular basis. 
3. CASUAL WORKER or EMPLOYEE?
The definition of “worker” is deliberately wider than the definition of “employee”, relying principally on the requirement for personal service to distinguish it from other categories such as self-employed, independent contractors. 
Generally speaking, the term casual work usually applies to temporary work:

· which occurs only once, and for a short period of time, or

· which occurs more often but on an irregular or unpredictable basis, or

· where there is no obligation on the authority/school to offer work, and no obligation on the individual to accept it (known as mutuality of obligation – see 4. below).

Section 230 of the Employment Rights Act (ERA) 1996 defines an “employee” as an “individual who has entered into or works under (or worked under) a contract of employment”. A contract of employment is defined as a “contract of service or apprenticeship, whether express or implied, and (if it is express), whether oral or in writing”. 

A number of tests have been considered by tribunals in assessing whether or not an individual can be considered to be an employee, these include:

· whether the individual is required to perform the work personally and cannot send a substitute;

· mutuality of obligation, that is, whether the organisation is obliged to provide work and whether the individual is obliged to perform it when offered (see 4. below);

· the degree to which the individual works under the control and supervision of the organisation;

· whether the individual has any responsibility for hiring additional staff to assist in performing the duties;

· whether the individual provides their own tools or equipment;

· whether the individual is paid through PAYE and makes National Insurance payments through the authority’s payroll;

· whether the individual is registered for VAT;

· whether the individual is required to take out and maintain professional indemnity insurance;

· whether the individual receives contractual benefits, such as sick pay; and

· whether the individual is subject to the organisation’s disciplinary procedures.

Although the intention of the parties and any written agreement is persuasive, it is not absolutely determinative of employment status. An employment tribunal will look beyond any such agreement or the label given by the parties and consider what actually happens in practice.  

4. MUTUALITY OF OBLIGATION
In practice, many casual workers will meet most of the tests of employment detailed above, and a failure to meet a particular test may not be fatal to an overall finding that there is a contract of employment. 
However, one test is crucial - whether there is a reasonable degree of mutuality of obligation between the parties is a key factor to determine the distinction between an employee and a worker. Mutuality of obligation usually means that under the contract, the organisation MUST provide a reasonable amount of suitable work to the individual, who MUST perform all such work provided.

Put simply, for an arrangement to be truly casual, a school must not be under any obligation to provide work, and an individual must be free to refuse any assignment without fear of facing disciplinary action or jeopardising future job opportunities. 

5. CHANGE IN RELATIONSHIP
It is important for schools to note that in certain circumstances the nature of the relationship can change. 
Generally the most common reason this may happen is where the school and the casual worker begin to regularise the days and times that work is done. Where this develops into an arrangement where the work is available on particular days and times of the week and both the school and the casual worker develop an understanding (whether written or not) that the casual worker will present themselves for work on those days and at those times, then it is likely that mutuality of obligation will be established and the relationship has changed to that of employer and employee.  If this does occur then there is a strong argument that the individual has become an employee who becomes entitled to a range of employment rights (which will have cost and operational implications for the school) and should be engaged on a permanent or fixed term contract of employment. 
It is therefore important that schools monitor their use of “casual workers” (See 10.) 
6. EX-EMPLOYEES BECOMING CASUAL WORKERS
Casual workers may often be ex-employees. Schools should be aware that where the employment has terminated but the individual was instantly re-engaged as a casual worker by the same school/authority, even if this was in a different role, it is likely that continuity of employment will be maintained and therefore the individual will have employment rights and service-related benefits already in place that will carry over to this casual work. Schools should also be aware that such arrangements may impact on the tax implications of any payments given to the individual on the original termination of employment that are related to loss of office. 

7. TERMS AND CONDITIONS OF EMPLOYMENT 
Schools should note that even though casual workers are entitled to receive pay and benefits only for actual work done, these workers may be able to claim many of the same terms and conditions as permanent employees on a pro rata basis. 

It is unlikely that truly casual workers will be able to build up the necessary continuity of employment required for the protections available under the Fixed-Term Employees (Prevention of Less Favourable Treatment) Regulations 2002. However, schools should note that the Part-Time Workers (Prevention of Less Favourable Treatment) Regulations 2000 apply to workers without any qualifying service. Also, traditionally many casual workers are women and schools may be at risk of indirect sex discrimination if they provide their casual workers with less favourable terms and conditions. 

In reality, it may be difficult for a female casual worker to find a comparator to establish such a claim but schools are advised to include an assessment of these workers in their Equality Impact Assessments of their pay and reward policies to establish which terms and conditions these workers should receive and which benefits they could justifiably be excluded from. 

It is also worth noting that all workers, including casuals, are entitled to protection under UK discrimination law (i.e. prohibiting discrimination on the grounds of sex, race, religion or belief, sexual orientation, disability and age). As workers, they also have rights under the Working Time Regulations 1998 and the National Minimum Wage Regulations 1999 and these rights must be reflected in their contract of service.

7.1 Holiday Pay

On a pro rata basis, casual workers accrue statutory annual leave under the Working Time Regulations 1998. 

As a result schools pay the workers a compensatory amount of money paid while they are engaged for work in addition to their hourly rate in substitution for actual paid time off. This compensatory amount is paid one term in arrears.
The way to calculate the pro rata annual leave entitlement (in hours) for a casual employee is as follows:

i) The total number of hours worked over the preceding term multiplied by a factor of 0.12*
*The 0.12 figure is based on 28 days annual leave (the statutory entitlement), divided by 233 days (which is based on 261 working days in the year less 28 days annual leave) = 0.12
Please note:  Having calculated the payment due for the preceding term, the school will need to instruct their payroll provider to make the payment, using the appropriate process.
8. WORKER OR GENUINELY SELF-EMPLOYED CONTRACTOR?
If, having reviewed the records of casual workers, a school determines that an individual is not deemed to be an employee, it should then assess whether that individual is a worker or a genuinely self-employed contractor. As can be seen from the Appendices, workers enjoy some important employment rights, such as the right to paid annual leave, whereas an independent contractor has no such rights and no statutory employment protections.

Workers are an intermediate class who are not employees, but who are not in business on their own account either. A worker’s degree of dependence is essentially the same as that of employees, whereas an independent contractor is expected to operate at arm’s length and to look after themselves. Drawing a distinction in any particular case will involve many of the same considerations that arise when considering whether an individual is an employee or a worker. However, the key difference is likely to be whether an individual is required to deliver the services personally, or if they can provide a substitute, or sub-contract work to another party. If the individual can provide a substitute or sub-contract the work then it is likely they are a self-employed contractor. 

Genuinely self-employed contractors are workers but have few statutory rights, however it is worth noting that, like all workers (including casual workers), contractors are entitled to protection under UK discrimination law (e.g. prohibiting discrimination on the grounds of sex, race, religion or belief, sexual orientation, disability and age). As workers, they also have rights under the Working Time Regulations 1998 and the National Minimum Wage Regulations 1999 and these rights must be reflected in the contract for service. 

Self-employed contractor should be paid upon submission of invoices and are responsible for their own Tax and National Insurance contributions.

9. RECRUITING CASUAL WORKERS
Casual workers are often recruited through informal ‘word of mouth’ recommendations. This approach may risk an indirect discrimination claim against a school if these methods deprive minority groups of the opportunity to work for the organisation. To minimise this risk, schools who rely on casual workers to provide services may wish to consider placing an advert for casual workers on a regular basis. 

Schools should take the same care when taking on casual workers as they do in selecting permanent staff, although this does not necessarily mean using a carbon copy of the selection procedures used when filling permanent posts. Where the work brings the worker into contact with children or vulnerable adults, schools must follow the principles of safer recruitment, e.g. carry out DBS (formerly known as CRB) disclosure checks and obtain references etc. on that worker prior to them beginning work with the school. 

10. MONITORING
Schools are recommended to monitor and regularly review their use of casual workers as mutuality of obligation (and therefore employment status) can, by default, be very easily established. 
If, taking into account the circumstances of a particular worker, a school believes that the worker may be an employee they may need to confirm the new employment status of the worker, while ensuring that all necessary employment checks are in place. 

11. TAX AND NATIONAL INSURANCE CONTRIBUTIONS 
Further guidance on employment status and the implications regarding Tax and National Insurance Contributions can be found on the HMRC website.  

If you require any further guidance in relation to casual staff then you should contact your HR service provider. 

APPENDIX 1
Comparison of Statutory rights from first day of work 

	Employee
	Worker



	To receive national minimum wage


	To receive national minimum wage



	To receive an itemised pay statement 


	

	Not to have unauthorised deductions made from pay


	Not to have unauthorised deductions made from pay



	To receive statutory sick pay (subject to SSP rules)


	

	Protection under TUPE


	Protection under TUPE


	Equal pay


	

	Not to be discriminated against, e.g. on the grounds of sex, race, disability, sexual orientation, religion or belief, or age


	Not to be discriminated against, e.g. on the grounds of sex, race, disability, sexual orientation, religion or belief, or age



	Not to be treated less favourably if they work part-time


	Not to be treated less favourably if they work part-time



	Not to be treated less favourably if they work under a fixed-term contract
	

	Paid annual leave, a maximum 48-hour working week and rest breaks under the Working Time Regulations
	Paid annual leave, a maximum 48-hour working week and rest breaks under the Working Time Regulations



	To take Ordinary and Additional Maternity Leave (subject to other qualifying conditions)
	

	Time off for ante-natal care


	

	To be accompanied by a colleague or trade union official in disciplinary or grievance proceedings
	To be accompanied by a colleague or trade union official in disciplinary or grievance proceedings

	To receive statutory notice of termination


	

	To claim unfair dismissal 


	

	To belong (or not) to a trade union 


	

	To take part in trade union activities


	To take part in trade union activities

	To take time off work to carry out public duties


	

	To take time off to care for a dependant


	

	To work in a safe workplace, and other rights under health and safety legislation
	To work in a safe workplace, and other rights under health and safety legislation

	To be safeguarded when making a protected disclosure (whistle blowing)
	To be safeguarded when making a protected disclosure (whistle blowing)


1.The TUPE Regulations 2006 can apply to workers, depending on the work they are doing in relation to the circumstances of the transfer and the intended end date of their engagement. For example a casual worker engagement can finish on its intended end date two months after the transfer date and the transferee employer is under no obligation to offer further work.  

APPENDIX 2
Employees’ statutory employment rights requiring a minimum period of continuous service

	Statutory right
	Qualifying service required

	To receive a written statement of particulars 
	One month

	To receive medical suspension pay
	One month

	To receive guaranteed lay-off pay
	One month

	To receive Statutory Maternity Pay
	Six months, calculated as at 15 weeks before the baby is due

	To take two weeks paid paternity leave (at the rate of Statutory Paternity Pay)
	Six months, calculated as at 15 weeks before the baby is due

	To take up to one year’s adoption leave and pay
	Six months, calculated as at the week in which notification of matching is given

	To request flexible working in order to care for a child under 16
	Six months

	To take 13 weeks’ unpaid parental leave for each child under 5
	One year

	To not be unfairly dismissed (if employed before 6 April 2012)
	One year

	To not be unfairly dismissed (if employed on or after 6 April 2012)
	Two years

	To receive written reasons for dismissal on request
	One year

	To receive a statutory redundancy payment
	Two years

	To take paid time off to look for work while under notice of redundancy
	Two years


APPENDIX 3
Engaging the Self-employed - Guidance for Schools

Step 1: Assess whether the individual is employed or self-employed.

In order to answer this question it is necessary to determine whether the person works under a contract of service (employee) or under a contract for services (self-employed or independent contractor).  For tax and NICs purposes, there is no statutory definition of a contract of service or of a contract for service.  What the parties call their relationship, or what they consider it to be, is not conclusive. It is the reality of the relationship that matters.

In order to determine the nature of a contract, it is necessary to apply common law principles.  Recent court cases indicate there is no single satisfactory test governing the question whether a person is an employee or self-employed.  Schools must consider all the factors that are present in, or absent from, a particular case; weigh those pointing to employment against those pointing to self-employment; and then stand back and consider the picture that emerges. The result may be that a person is considered to be in business on his own account (self-employed) or is an employee.  To enable schools to make this assessment please refer to the HMRC Employment Status Indicator (ESI) tool, which will provide validation for the assessment    Here is the link to the HMRC tool: http://www.hmrc.gov.uk/calcs/esi-01.htm - for further advice or guidance please contact your HR consultant.

Step 2: If the individual is assessed as being self-employed the school must ensure it follows the correct finance and procurement procedures.  

As this is a contract for services the schools should follow EU and public procurement regulations and process, and the procurement route will be dependant on the value of the contract (including any extensions to the contract).  Schools must establish an appropriate procedure for the procurement of services.  As a guide, the council’s thresholds are:

	Contract Value
	Procurement Route
	Comments

	Under £5,000
	Written Quote
	One quote required but preferable to have more

	£5,000 to £20,000
	Three Quotes
	Three written quotes required. Best value for money submission chosen

	£20,000 to £100,000
	Formal Tendering
	Preferred. Note – must have formal documents and terms for all valued above £50K 

	Over £100,000 (Tenders and Contracts Regulations)
	Formal Tendering
	Advertisement, followed by tenders (following a proper procurement process)

	£173,934 goods & services and £4,348,350 works and construction
	OJEU Tendering
	OJEU Notices published at Ted Publications


Please note the above thresholds are based on the law, for example if a contract is worth £173,934 or more than the school must (by law) go through OJEU.  A contract with a self-employed worker is unlikely to reach this amount but schools must be mindful of the thresholds.

The value of contract is the aggregated value of the contract over the term of the contract, to include any extension period. For example, if the services provided over 3 years, the aggregated value of the contract equals the total value over the 3 years term of the contract.

In order to select a contractor, and having decided on an appropriate procurement tender route, schools should evaluate the capability of the contractor through pre-qualifying and service specific questions and score that using a fair, transparent, competitive and auditable process. Schools then can engage the successful contractor as the preferred contractor. 

Croydon council can provide a sample template pre qualifying question for schools. However, this guidance makes it clear that PQQ template should be modified to the requirements of schools and their legal advisors as necessary, prior for it to be utilised for any procurement tender activity.

Step 3: Undertake a due diligence check on the status of the self-employed individual, which includes:

· Check that s/he has made a declaration of self employed status to HMRC 

· Check that there is a VAT registration certificate if s/he is earning in excess of £73,000.  A copy of the certificate must be obtained 

· Check that s/he has appropriate professional indemnity and public liability insurance (£1M under each heading) Insurance certificated must be obtained.

Step 4: Draw up a formal contract for services.

Whilst this is not a contract of employment, Croydon HR Consultancy can provide schools with a template contract.  It is important that the contract clearly defines why the person is being engaged and the duration of the contract so you can monitor and review.  It is also helpful to clearly set out expectations re the contractor’s performance indicators, so that schools can monitor and review contractor’s performance.

Step 5: Monitor and review the contract

As HMRC assess terms and conditions of a particular engagement to determine whether or not the person is truly self-employed it is vital that the school monitor’s the relationship to see if this changes during the period of the contract.  

Also, contracts should not be allowed to roll-over automatically, and a proper review and assessment should take place to assess whether or not a further contract/extension should be drawn up, and whether or not this then meets any new thresholds in relation to the procurement procedures.
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