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PREVENTING ILLEGAL WORKING IN THE UK
1.
THE LAW 
The law on preventing illegal working is set out in sections 15 to 25 of the Immigration, Asylum and Nationality Act 2006 (known as the 2006 Act). These rules came into force on 29th February 2008.  Further changes were implemented on 12th 2016 as part of the Immigration Act 2016 (The 2016 Act).  
These rules are in place to:
• 
make it harder for people with no right to work in the UK to unlawfully gain or keep employment; 
• 
make it easier for you to ensure that you only employ people who are legally allowed to work for you; and 
• 
strengthen the Government’s controls on tackling illegal working by making it easier for them to act against employers who use illegal workers.
The main changes to the 2016 Act are Section 34, which introduces a new offence of illegal working for the person concerned.  Section 35 amends section 21 of the 2006 Act, which sets out the criminal offence of employing an illegal worker, by increasing the civil penalty for employers to a maximum of £20,000 (see section 4). 
Full guidance is available from the UK.GOV website (www.gov.uk) or you can access their “Employers Guide to Right to Work Checks” here.
2.
THE OFFENCE OF ILLEGAL WORKING

With effect from 12th July 2016 
, a person commits the offence of illegal working if he/she is:

· Subject to immigration control and works when disqualified from doing so by reason of his/her immigration status; and

· At the time, he/she knows or has reasonable cause to believe that he/she is disqualified from working by reason of his/her immigration status.
The offence of illegal working is not limited to working under a contract of employment and is intended to cover all types of work, including apprenticeships and self-employment.  The new offence enables wages from illegal working to be seized under the Proceeds of Crime Act 2002.  In England and Wales, the offence carries a maximum penalty of six months’ imprisonment and/or an unlimited fine for the person concerned.
3.
YOUR DUTIES UNDER THE 2006 and 2016 ACTS
An illegal worker is defined as someone who is: 

• 
subject to immigration control; and
• 
aged over 16; and 
• 
not allowed to carry out the work in question because either they have not been granted leave to enter or remain in the UK or because their leave to enter or remain in the UK:
· is invalid,
· has ceased to have effect (meaning it no longer applies) whether by reason of curtailment, revocation, cancellation, passage of time or otherwise, or
· is subject to a condition preventing them from accepting the employment.

Under the 2006 and 2016 Acts you have a duty to prevent illegal working by carrying out document checks to confirm if a person has the right to work in the UK. You should check and keep copies of original, acceptable documents before someone starts working for you. 
If a person has a time limit on their stay, then you should carry out repeat checks either 
· when permission (as set out in the document checked) expires or
· after six months (as set out in the Positive Verification Notice) 
Please refer to Appendix 1, Step 4, ‘Know the Type of Excuse You Have’.
If a person has a restriction on the type of work they can do and/or the number of hours they can work, then you must not employ them in breach of these restrictions.

You should also verify that a person has the right to work when certain documents or scenarios are presented to you. You can find out more about carrying out document checks in Section 7, ‘Carrying Out Document Checks’ and in Appendix 1 ‘Employers Right to Work Checklist’.

These duties apply to anyone who starts/started working for you on or after 16 May 2014. 
4.
PENALTIES IF YOU FAIL TO CARRY OUT YOUR DUTY

If you do not carry out these checks you may be required to pay a fine (known as a civil penalty) 
 if you employ an illegal worker.
A civil penalty up to a maximum amount of £20,000 for each illegal worker can be imposed on you.  The Home Office can serve you with a Notice of Liability to pay a penalty for a specific amount on behalf of the Secretary of State. 

The level of your breach and the amount of any civil penalty for which you may be liable will be calculated on an individual basis, taking into consideration the circumstances of the case. The Home Office officials will refer to the Consideration Framework and Civil Penalty Calculator set out in the ‘Code of Practice on preventing illegal working’ booklet.  This document sets out the factors they will consider when calculating the amount of the penalty. You can find out more about the factors considered in the section on ‘Determining liability and calculating the penalty amount here.

5.
STATUTORY EXCUSE AGAINST PAYMENT OF A CIVIL PENALTY

If you correctly carry out the document checks required, you will have a legal excuse (known as a statutory excuse) against payment of a civil penalty if the Home Office find you employing an illegal worker.
This also applies to if you accept a false document, however you will be liable for a civil penalty if it is reasonably apparent that it is false. This means that a person who is untrained in the identification of false documents, examining it carefully, but briefly, and without the use of technological aids could reasonably be expected to realise that the document in question is not genuine.
However, if you know that you are employing a person who is not allowed to work, or if you knew that the documents presented were false or did not rightfully belong to the holder, then you will not have an excuse against payment of a civil penalty, regardless of whether you have carried out any document checks.
It is a criminal offence 
 if you knowingly employ an illegal worker or have reasonable cause to believe that the person has no right to do the work in question.  This means that you, as the employer, can no longer evade prosecution where the investigating agency cannot prove that you know that the employee had no permission to work.  The amended offence means that you can be prosecuted where the investigating agency have reasonable cause to believe that the employee could not undertake the employment, even where they have perhaps deliberately ignored information or circumstances that would have caused you as the employer to know that the employee lacked permission to work.  
Consequently, you may face up to 5 years’ imprisonment and/or an unlimited fine if the case is dealt with at Crown Court.
If you, as the employer, continue to flout the law and continue to employ illegal workers, the 2016 Act has introduced new powers for premises to be closed for up to 48 hours.  If you can prove that the right to work checks have been conducted, then the closure notice may be cancelled.  Where this is not possible, the School may be placed under special compliance requirements as directed by the courts. This can include continued closure or restricted access for a period, followed by re-opening subject to compliance inspections and the requirement to conduct right to work checks. 

6.
SIMPLIFYING EMPLOYER CHECKS

The Home Office is committed to making the checks you should do and the types of documents you can accept simpler.   
It began issuing Biometric Residence Permits (BRPs) to non-European Economic Area (EEA) nationals in November 2008 to help you check identity, immigration status and right to work. Since July 2015, BRPs are the only evidence of lawful residence currently issued by the Home Office to most non-EEA nationals (and their dependants) granted permission to remain in the UK for more than six months.
You can find out more about BRPs and download guidance for checking the security features on them from on their website: 
https://www.gov.uk/check-job-applicant-right-to-work


7.
CARRYING OUT DOCUMENT CHECKS
You should correctly follow Steps 1 to 3 below for every person you are looking to employ and every existing employee who has a time limit on their right to work. By doing this, you will make sure that you only employ people who are allowed to work and you will also get and then keep, an excuse against payment of a civil penalty if you are found employing an illegal worker. 

Step 1 
You must ask for and be given: 

Either 

• 
one of the single documents, or two of the documents in the specified combinations given from List A. This contains the range of documents which you may accept for a person who has a permanent right to work in the UK,
Or

• 
one of the single documents, or two of the documents in the specified combinations given from List B. This contains a range of documents which may be accepted for a person who has a temporary right to work in the UK.
You must only accept original documents. 
More detailed information about all of these acceptable documents can be found in ‘An employer’s guide to acceptable right to work documents’ here.
Step 2 
You must check that the document is genuine and to satisfy yourself that the holder is the person named in the document. When you are checking the validity of the documents, you must ensure that you do this in the presence of the person and that you are in physical possession of the original document or documents. You should also check that the document allows them to do the work in question. 

For each document given to you, you must: 

• 
check any photographs are consistent with the appearance of the person;
and 
• 
check any dates of birth listed are consistent across documents and that you are satisfied that these match up with the appearance of the person;
and 
• 
check that the expiry dates of any limited leave to enter or remain in the UK have not passed; 
and 
• 
check any UK government endorsements (Biometric Residence Permits, stamps, stickers, visas) to see if the person is able to do, or can continue to do, the type of work in question; 
and 
• 
satisfy yourself that the documents are genuine, have not been tampered with and belong to the holder; 
and
 • 
if you are given two documents which have different names, ask them for a further document to explain the reason for this. The further document could, for example, be a marriage certificate or a divorce decree absolute, a deed poll or statutory declaration.  Supporting documents should be photocopied and a copy retained (see Step 3, ‘Take a Copy of The Documents’ *).
The person with responsibility for checking the document should be defined by the School.  While it may be delegated to members of staff, the Governing Board/Trust Board as the employer, will remain liable for the penalty.  If you accept a false document, you will only be liable for a civil penalty if it is reasonably apparent it is false. 

Where a person presents a document and it is reasonably apparent that the person presenting the document is not the person referred to in that document, even if the document is genuine, you may be liable to prosecution for knowingly employing an illegal worker.
Step 3 
You must take a copy of the relevant page or pages of the document, in a format which cannot later be altered.  For example, a photocopy or scan (where an electronic copy is made of a document, it must be made using a non-rewritable format, such as a jpeg or pdf document or CD-R). 

In the case of a passport or other travel document, the following parts must be photocopied or scanned:
• 
any page that provides details of nationality, photograph, date of birth, signature, date of expiry or biometric details.  There no longer is a requirement to copy the front cover of the document; 
and 
• 
any page containing UK Government endorsements showing that the holder has permission to be in the UK and has the right to carry out the work in question. 

All other documents should be copied in full; including both sides of a Biometric Residence Permit and a Residence Card (biometric format).

*We advise that you write on the copy of the document the date on which you took the copy together with your initials. This date of the check may be written on the document copy as follows: ‘the date on which this right to work check was made: [insert date]’by [initials], or you may make a separate manual or digital record indicating the date you conducted the check and copied the documents.
You must then keep a record of every document you have copied. We advise that you keep copies of the documents securely for the duration of the person’s employment and for a further two years after they stop working for you. You should be able to produce these document copies quickly in the event that you are requested to show them to demonstrate that you have performed a right to work check and retain a statutory excuse. By doing this, The Home Office will be able to check whether you have complied with the law or if you are required to pay a civil penalty if they find anyone working illegally for you.
Home Office Certification Checks

When conducting checks, you are required to contact the Home Office in the following circumstances to verify that someone has the right to work in the UK to establish and retain your statutory excuse:

1. You are presented with a Certificate of Application which indicates that work is permitted and which is less than six months old; or

2. You are presented with an Application Registration Card stating that the holder is permitted to undertake the work in question. This will be restricted to employment in a shortage occupation; or

3. You are satisfied that you have not been provided with any acceptable documents because the person has an outstanding application with the Home Office which was made before their previous permission time expired, or has an appeal or administrative review pending against a Home Office decision and therefore cannot provide evidence of their right to work.

In the above circumstances, you need to obtain a Positive Verification Notice (when employment commenced after 29th February 2008) in order to obtain a statutory excuse.  This confirms that the named person is allowed to carry out the type of work in question.  You must check the original Certificate of Application which is not more than six months old, or Application Registration Card in the usual way.  You must make copies of these documents and retain these copies, together with the Positive Verification Notice.  In doing so, you will have a statutory excuse for six months from the date stated in the Positive Verification Notice.  A Positive Verification Notice will not provide a statutory excuse if you know that the employment is not permitted.  In such circumstances, you will also be committing a criminal offence.

However, if you receive a Negative Verification Notice, then you will not have an excuse and may be liable for a civil penalty if the employee is not permitted to undertake the work.  

To find out if you need to request a verification check from the Employer Checking Service and how to make that check, you can use the online tool Employer Checking Service Enquiries here.
We advise that you use the ‘Employers Right to Work Checklist’ in Appendix 1 to help you make sure that you have correctly carried out all the steps required of you in your duty to prevent illegal working and to get and then keep a statutory excuse.
Alternatively, you can use the online interactive tool to check if someone can work in the UK.  This will take you through the process by asking you a series of questions here.

APPENDIX 1
EMPLOYERS RIGHT TO WORK CHECKLIST

Name of person: ……………………………………………………………

Date of check: …………………………………………………….
Type of check:

(  First check before employment

 



(  Repeat check on an employee

STEP 1: ASK FOR ACCEPTABLE DOCUMENTS SHOWING RIGHT TO WORK

• 
You must be provided with one of the documents or combinations of documents in List A or List B below as proof that someone is allowed to work in the UK.

• 
You must only accept original documents.

List A – Acceptable documents to establish a continuous statutory excuse
1.   ( 
A passport showing the holder, or a person named in the passport as the child of the holder, is a British citizen or a citizen of the UK and Colonies having the right of abode in the UK.
2.   ( 
A passport or national identity card showing that the holder, or a person named in the passport as the child of the holder, is a national of a European Economic Area country or Switzerland.
3.   ( 
A Registration Certificate or Document Certifying Permanent Residence issued by the Home Office to a national of a European Economic Area country or Switzerland.
4.  (  
A Permanent Residence Card issued by the Home Office to the family member of a national of a European Economic Area country or Switzerland.
5.  (  
A current Biometric Immigration Document (Biometric Residence Permit) issued by the Home Office to the holder indicating that the person named is allowed to stay indefinitely in the UK, or has no time limit on their stay in the UK.
6.  (  
A current passport endorsed to show that the holder is exempt from immigration control, is allowed to stay indefinitely in the UK, has the right of abode in the UK, or has no time limit on their stay in the UK.
7.  (  
A current Immigration Status Document issued by the Home Office to the holder with an endorsement indicating that the named person is allowed to stay indefinitely in the UK or has no time limit on their stay in the UK, together with an official document giving the person’s permanent National Insurance number and their name issued by a Government agency or a former employer (a P45, P46, National Insurance card, or letter from a Government agency).
8.  (  A full birth or adoption certificate issued in the UK which includes the name(s) of at least one of the holder’s parents or adoptive parents, together with an official document giving the person’s permanent National Insurance number and their names issued by a Government agency or a previous employer (a P45, P46, National Insurance card, or letter from a Government agency).
9.  (  
A birth or adoption certificate issued in the Channel Islands, the Isle of Man or Ireland together with an official document giving the person’s permanent National Insurance number and their name issued by a Government agency or a previous employer (a P45, P46, National Insurance card, or letter from a Government agency).
10. ( 
A certificate of registration or naturalization as a British citizen, together with an official document giving the person’s permanent National Insurance number and their name issued by a Government agency or a previous employer (a P45, P46, National Insurance card, or letter from a Government agency).
List B
Group 1 – Documents where a time-limited statutory excuse lasts until the expiry date of leave
1.    ( A current passport endorsed to show that the holder is allowed to stay in the UK and is currently allowed to do the type of work in question.
2.    ( A current Biometric Immigration Document (Biometric Residence Permit) issued by the Home Office to the holder which indicates that the named person can currently stay in the UK and is allowed to do the type of work in question.
3.    ( A current Residence Card (including an Accession Residence Card or a Derivative Residence Card) issued by the Home Office to a non-European Economic Area national who is a family member of a national of a European Economic Area country or Switzerland or who has a derivative right of residence.
4.    ( A current Immigration Status Document containing a photograph issued by the Home Office to the holder with a valid endorsement indicating that the named person may stay in the UK, and is allowed to do the type of work in question, together with an official document giving the person’s permanent National Insurance number and their name issued by a Government agency or a previous employer.
Group 2 – Documents where a time-limited statutory excuse lasts for six months
5.    ( A Certificate of Application issued by the Home Office under regulation 17(3) or 18A (2) of the Immigration (European Economic Area) Regulations 2006, to a family member of a national of a European Economic Area country or Switzerland stating that the holder is permitted to take employment which is less than 6 months old together with a Positive Verification Notice from the Home Office Employer Checking Service.
6.    ( An Application Registration Card (ARC) issued by the Home Office stating that the holder is permitted to take the employment in question, together with a Positive Verification Notice from The Home Office Employer Checking Service.
7.    ( A Positive Verification Notice issued by the Home Office Employer Checking Service to the employer or prospective employer, which indicates that the named person may stay in the UK and is permitted to do the work in question. 
STEP 2: CHECK THE VALIDITY OF THE DOCUMENTS

• 
You must satisfy yourself that the documents are genuine and that the person presenting the documents is both the rightful holder and allowed to do the type of work in question.

1. Are photographs consistent with the appearance of the person? 
( Yes 

( No 

(N/A

2. Are the dates of birth listed consistent both across documents and with the appearance of the person? 
( Yes 

( No 

(N/A

3. Are expiry dates for limited leave to enter or remain in the UK in the future i.e. they have not passed? 
( Yes 

( No 

(N/A

4. Do the endorsements (stamps, visas etc) show the person is able to do the type of work in question? 
( Yes 

( No 

(N/A

5. Are you satisfied that the documents are genuine, have not been tampered with and belong to the holder? 
( Yes 

( No 

(N/A

6. Have you asked for further documents to explain why you have been given documents with different names? 
( Yes 

( No 

(N/A

STEP 3: TAKE A COPY OF THE DOCUMENTS

• 
You must take a copy of the documents in a format which cannot later be altered.

Is the document or one of the documents a passport or travel document? 
( Yes 

( No
If Yes, then you must photocopy or scan:
• 
any page that provides details of nationality, photograph, date of birth, signature, date of expiry or biometric details.  There no longer a requirement to copy the front cover of the document; and

• 
any page containing UK Government endorsements showing that the holder has permission to be in the UK and has the right to carry out the work in question.

All other documents should be copied in full, including both sides of a Biometric Residence Permit and a Residence Card (biometric format).
STEP 4: KNOW THE TYPE OF EXCUSE YOU HAVE

If you have correctly carried out the above 3 steps you will have established a statutory excuse against payment of a civil penalty if The Home Office find the person working for you is doing so illegally.
However, you need to be aware of the type of excuse you have as this determines how long it is valid for.

Are the documents that you have checked and copied from List A or List B?

List A  (
• 
If a person provides you with acceptable documents form List A, there is no restriction on their right to work in the UK, so you establish a continuous statutory excuse for the duration of the person’s employment with you.

• 
You are not required to carry out any further checks on this person.

List B  (
• 
If a person provides you with acceptable documents from List B there are restrictions in their right to work in the UK, so you will establish a time-limited statutory excuse.  You are required to carry out follow up checks on this person.  The frequency of these depends on whether the documents provided are from Group 1 or 2 as summarised below.
	Document Type
	Excuse Type
	Frequency of Checks

	List A
	Continuous
	Before employment starts only.

	List B – Group 1
	Time-limited
	Before employment starts and again when permission (as set out in the document checked) expires.

	List B – Group 2
	Time-limited
	Before employment starts and again after six months (as set out in the Positive Verification Notice).


Date repeat check required: ……………………………………………………….
Date leave/right to work expires: …………………………………………………
� Under section 34 of the 2016 Immigration Act


� Under section 15 of the Immigration Act 2006 (as amended by section 35 of the Immigration Act 2016)


� Under section 21 of the 2006 Act (as amended by section 35 of the Immigration Act 2016)
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