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This document should be read in conjunction with the Formal Hearings Protocol set out in chapter 19 of the Schools HR Handbook.

Good Practice

It important that the school/council is regarded as a ‘good employer’ and this should be reflected in its wide range of employment practices. Inevitably there will be occasions when workplace conflict arises and it is just as important for the same good employer practice to be evident in the procedures used to handle dispute situations. If the internal processes are unable to achieve a resolution then, if referred to an Employment Tribunal, they will obtain an impression about  the school/council as an employer by its procedures and will consider the following in some detail:-

· Did the school/council have a procedure for dealing with the situation?

· If so, was the procedure followed?

· Was the outcome within the range of reasonable responses of a reasonable employer? 

· Were the school’s/council’s actions lawful?

How the school/council is seen to deal with the situation can be as important as the eventual outcome.
The Formal Meetings Protocol (HR Handbook chapter 19) includes a checklist of activities (prior to a hearing) which the Chair should try to ensure have been carried out before proceeding with a formal hearing. It also recommends an order of business to bring structure and consistency to the process. The following notes seek to reinforce this approach, based on well-established, tried and tested practices used in other formal settings. 
Making Notes of Meetings

While these are not meant to be verbatim, they are an important record because they also provide an indication of how the matter was handled at each stage of the procedure. Whilst everyone participating in the meeting should be encouraged to make their own notes, arranging for a note taker to be present is strongly recommended because this person does not have to participate in the meeting and can, therefore, concentrate on making a reasonable record of events notably:-
· date/time/duration of meeting

· who was in attendance

· what the parties said

· what evidence/arguments were considered

· what were the outcomes

· what was agreed

· what remained in dispute

· what will happen next (if anything)
If the meeting is conducted in an orderly way (see Protocol order of business), not only does it facilitate a better meeting but it also makes the note taker’s task a lot easier. 

The formal record of the process must include all of the case papers so that if reference is made to a particular document in the notes of the meeting, it is easy to cross reference that information. Not all meetings are contentious but those involving the disciplinary procedure tend to be more sensitive than most. Disciplinary hearings can be complicated and the notes difficult to make, but they usually receive the most scrutiny after the event and therefore, need to be carefully recorded. 
The following outline structure template is based on the recommended order of business. The words in black ought to the same for all hearings. It is recognised that the complexity of meetings will vary and the template may need to be adapted accordingly. 
Outline Structure Template for Formal Meeting Notes
Heading:
Purpose of meeting: Conduct, Capability Grievance/Sickness, stage?

Date: 

Place: 

In attendance
Management: [names, job title, role]
HR Support for management: [name, job title]
Employee: [name, job title]

Employee representative: [name, trade union/professional association, work-based colleague
Chair of meeting: [name, job title]
Other panel members (where appropriate): [names, job titles] 
HR Support for panel: [name, job title]

Witnesses: [names, job titles]
Note taker: [name] 
All of the above can be copied directly from the case paperwork circulated in advance of the meeting

Meeting started: [time]
--------------------------------------

	Introductions 

The Chair stated the purpose of the meeting

The Chair asked all those present to state their name and the reason for their presence at the meeting.

The Chair asked all parties to confirm that they had received a copy of the paperwork that will be referred to during the hearing.

The Chair explained the order of business and asked that while each party is presenting their case (in person or via a witness statement), there should be no interruptions. If there is a need for clarification on any point, this should be requested through the Chair. 

The Chair asked for any questions before proceeding.
If there are any questions or issues raised at this stage it should be noted: who asked the question, what did they ask and what was the reply?




	Leading Side’s Case Submission

This should be a synopsis of their case. Where there are specific allegations, these can be copied directly from the case paperwork. Reference can also be made to other documents in the case papers, without having to reproduce them in the minutes.

Assuming the Chair applies the ‘no interruptions’ rule consistently, the only other thing to record here are any points of clarification that were raised and what was the answer.




	Witness Evidence

Witness: [name, job title]
This should be a synopsis of the evidence given. If there is a witness statement in the case papers it can be referred to. 

Other Side’s Questions to Witness

Question:

Answer:

.

Panel’s Questions to Witness

Question:

Answer:



	The above will be repeated for each witness called.




	Other Side’s Question’s to Leading Side 

Question:

Answer:




	Panel’s Questions to Leading Side

Question:

Answer:




The Chair asked the Leading Side to confirm it had completed its case submission.
	Other Side’s Case Submission

This should be a synopsis of the response to the Leading Side’s case. Reference can also be made to other documents in the case papers, without having to reproduce them in the minutes.

Assuming the Chair applies the ‘no interruptions’ rule consistently, the only other thing to record here are any points of clarification that were raised and what was the answer



	Witness Evidence

Witness: [name, job title]
This should be a synopsis of the evidence given. If there is a witness statement in the case papers it can be referred to. 

Leading Side’s Questions to Witness

Question:

Answer:

.

Panel’s Questions to Witness

Question:

Answer:



	The above will be repeated for each witness called.




	Leading Side’s Question’s to Other side

Question:

Answer:




	Panel’s Questions to Other Side

Question:

Answer:




The Chair asked the Other Side to confirm it had completed its case submission.

The Chair then invited each side to summarise its case
	Summation of case by Leading Side



	Summation of response by Other Side




The Chair thanked both sides for their case submissions.

The Chair asked if they felt they had received a fair hearing.
NB: If the answer to this question is “no” the reason(s) should be noted. The Chair may seek to address the issues immediately or alternatively, indicate that their response has been recorded. 

The Chair asked both sides to leave the meeting so that there could be deliberation on the outcome. The final decision would be confirmed in writing.

The meeting ended at [time]
Case Submission

Case papers that are put before an Employment Tribunal must be submitted in a prescribed and well-established format. This is done for good reason because it assists the Tribunal to make judgements about legal claims arising from workplace disputes (usually against an employer), through the examination of documentation of which it has no prior knowledge, so the quality of that documentation is key. 
While there is no desire to burden those using the council’s employment procedures with unnecessary ‘red tape’ there is much to recommend the Tribunal approach to the submission of evidence.

Opening Statements

What is the case all about?

In a court of law each side is required to make an opening statement. This stage focuses on (a) why the action is being brought and (b) what is the defendant’s response to the charge? Put in the context of the council’s procedures:-
(a)
· What is the essence of the management case? (e.g. the disciplinary charges; poor sickness record; unsatisfactory performance over a long period)

· What is the essence of the employee’s complaint/grievance? (e.g. management’s decision not to grant….failing to address workload issues over a stated period of time….)
(b) 

· The employee will demonstrate (e.g. that there is insufficient evidence to support the charges, that their attendance in the years prior to this accident was exemplary, that the training and support offered by management was never forthcoming…) 

· Management will show it has sought to address this complaint (e.g. the employee’s request was properly considered under the terms of council policy….employee’s workload was looked but found to be more about poor time management…)

To borrow a phrase in common use, following receipt of the opening statements, anyone hearing the case now “knows where each side is coming from” and will expect to hear appropriate evidence to support their statement.  

Presentation of Evidence & Witness Statements

A response to a tribunal claim provides a narrative describing the events surrounding the case (normally in chronological order), what action was taken and by whom. Under the council’s procedures, whether it is a manager or an employee who is bringing the action, they similarly need to give their version of events ensuring that it relates to the position outlined in their opening statement. In preparing their submission the question they need to be continually asking themselves is does this support the case I am putting forward? This approach is a useful tool for ensuring a case submission is concise and consistent.
Written witness statements serve a number of useful purposes:-

· once written down the witness has the opportunity to check that the statement properly represents the evidence they are confident to offer

· the witness does not need to remember a rehearsed ‘script’ for the hearing


· the case presenter can ensure the statement supports their overall argument and (as with a Tribunal), when being given at the hearing they can halt the witness at any stage of their evidence to clarify an issue.


· anyone hearing the case has a ready-made record of what each witness said if needed during the deliberation stage


· once signed and dated there should be no issue about when the evidence was obtained from the witness (to avoid accuracy and passage-of-time arguments)  

· the note taker has an easy reference of what the witness said (although they will still need to record any Q&A’s during the hearing). 
Appeal Statements
These have a narrower focus, depending on the grounds, but still need to start with the fundamental question what is the essence of the appeal? For the other side …and what is our response to that? Despite the council’s procedures stating to the contrary, an appeal is so often looked upon as an opportunity to re-run the original case hearing. A combination of firm chairing of the meeting and a disciplined approach to case submission beforehand can avoid getting into such issues on the day.  
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